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Beforethe
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LIBRARY OFCONGRESS
Washington,D.C.

In theMatterof:

DETERMINATION OFRATES AND
TERMSFORMAKING AND
DISTRIBUTING PHONORECORDS
(PHONORECORDSIII)

DocketNo. 16—CRB-0003—PR
(2018-2022)

INTRODUCTORYMEMORANDUM TO THE WRITTEN REBUTTAL STATEMENT
OFNATIONAL MUSIC PUBLISHERS'SSOCIATIONAND

NASHVILLE SONGWRITERSASSOCIATIONINTERNATIONAL

NationalMusicPublishers'ssociation("'NMPA") andNashvilleSongwritersAssociation

International("NSAI") (together, "Copyright Owners") respectfully submit this Introductory

Memorandumin connectionwith the filing of their Written RebuttalStatement("Copyright

Owners'ebuttalStatement") to provide the Copyright Royalty Judges("CRJs") with a brief

descriptionoftheCopyrightOwners'ebuttalStatementandasummaryoftheevidencecontained

therein.

INTRODUCTION

With the exceptionof Apple, the other four licenseeParticipants,Amazon, Google,

PandoraandSpotify (the "FourServices") in theirWritten Direct Statements("WDS") professto

beseekingto roll forwardtheratesandroyaltystructurethatwastheproductofa settlementmade

during PhonorecordsI in 2008 (and subsequentlyextendedby a further settlementduring
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PhonorecordsII in 2012).'nfact, however,the "roll forward" proposedby theFourServicesis

anythingbut.

Rather,theFourServicesproposesignificantdeductions,reducingthe "ServiceRevenue"

that is partof theheadlinerateof 10.5%of servicerevenue. Further,someof the Four Services

proposetheeliminationofcertainof theper-subscriberratesembodiedin theexistingratestructure,

evenas they carefully omit mentioningthat theseper-subscriberrateshaveconsistentlybeenin

use,providinga substantialportionof themechanicalroyaltiesthathaveactuallybeenpaidunder

theexistingratestructure. Theremovalof suchper-subscriberrateswould result in a significant

decreasein mechanicalroyaltiespaid to songwritersandpublishersratherthan maintainingthe

"statusquo."

Ignoring thematerialreductionsin the termsof theratestructureembodiedin the2008and

2012 settlementsbeingadvancedin the supposed"roll forward" proposedby the Four Services,

the experts for the Four Servicesprofess that the 2008 and 2012 settlementsare supposedly

excellentbenchmarks. Blinking reality, theseexpertscontendthattherehavebeenno changesin

the interactivemusic streamingindustry that warrant any changesin the rate or rate structure

(presumablyotherthanthedownwardchangesin ratessoughtby theFourServices).

But to saythattherehavebeenno changesin the interactivestreamingindustryignoresthe

facts. In 2008andagainin 2012,therewasvirtually no interactivestreamingbusinessto speakof.

'n agreementwith the Copyright Ownersproposal,Apple has proposeda "per stream" royalty rate,
arguing that music has an inherentvalue and every streamshould thereforebe valued. Unfortunately,
Apple'sproposed"all-in" rate(combiningpublic performanceratesnot beforetheJudgesandmechanical
ratesthat arebeforetheJudges)~iy appliedto date,would haveevenresultedin zero mechanicalroyaltiesbeingpaid by some
Servicesfor billions of streamsovernumerousmonths.

Importantly,underthe federalregulationsthatcodified thecurrentexperimentalrates,they arenot to be
usedasbenchmarksto roll themselvesforwardin this proceeding.37 CFR $g 385.17and385.26. Fourof
theserviceshavecasuallyignoredthis directive.
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It was in its infancy, an indisputablefact thateventheServicesacknowledge.Noneof theFour

Services (nor even Apple) were participants in either PhonorecordsI or II with respectto

interactivestreaming.Indeed,noneof theFourServicesorApplewerein theinteractivestreaming

businessin theU.S. until after the2012settlement,with theexceptionof Spotify, which hadjust

enteredtheU.S. marketin 2011 andwas itselfanearlystagebusinessin theU.S.

At the time of the 2008 and 2012 settlements,the mechanicalroyalties interactive

streamingservicespaidto songwritersandpublisherswerenegligible. In theyearssincethe2012

settlement,therehasbeena seachangein the music industry and in the interactivestreaming

business.Digital downloadshaveplungedas thegrowthin the interactivestreamingbusinesshas

exploded.Someof the largestcompaniesin theworld — Amazon,GoogleandApple— havejoined

Spotify in the interactivestreamingbusiness. Othercompaniesand investorshaveenteredthe

space,investingbillions of dollarsin existingandnew interactivestreamingbusinesses.

In short,as will be demonstratedin the CopyrightOwners'ebuttalStatement,there is

virtually no correspondencebetweenthestateof the interactivestreamingbusinessasit existedin

2008and2012andas it existstoday.

But it is not merely that the Four Services'DSblink reality, they (and Apple) also

contradicteachother on virtually every fundamentalissue in this proceeding. The Services

contradicteachother as to the appropriaterate structurefor mechanicalroyalties— with Apple

agreeingwith theCopyrightOwnersthataper-playratestructureis appropriate,albeitproposing

anunacceptablylow rateandfailing to providea per-userprongto compensatefor accessto the

CopyrightOwners'epertoiresofmusicalcompositions.Theydisagreewith oneanotherasto the

economicincentivesthat flow from mechanicalroyalty rates. Theypoint fingers at eachother

(eventhroughajointly retainedexpert),with SpotifyandPandoranotingthatAmazon,Apple and
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Google,armedwith otherbusinessesthattheyhavelinked to their interactivestreamingbusinesses,

caneffectivelyusemusicasa "loss leader,"usingit to generaterevenuesin theirotherbusinesses.s

Theyevendisagreeas to theappropriaterate.

Thereis, however,onecommonthemethatrunsthroughtherateproposalsof theServices:

eachof them has propoundeda rate proposalthat would lower the mechanicalrates and the

royaltiesthatwould bepaidby theparticularServicethat is proposingit.

In contrast,theCopyrightOwnershaveproposedarateandratestructurethatwould value

eachandeverystream,just as eachandeveryphysicalrecordingthat is sold andeachandevery

digitaldownloadhasvalueandproducesamechanicalroyaltypayment,In addition,theCopyright

Ownershaveproposedaper-userrateprongthatrecognizesa valuefor theaccessto musicthat is

at theveryheartof the interactivestreamingbusiness:accessto virtually everysongandrecording

that exists, And finally, the Copyright Ownershaveproposeda ratesttvcturethat is completely

transparent,which mayaccountfor at leastpartof theFourSetvices'bjectionsto it.

The Copyright Owners'ateproposalwould result in some interactivemusic streaming

servicespaying more, and some less, than they have historically paid. This is the result of

establishinga more just, transparentand uniform ratebasedon usageand access. By way of

example,as evidencedby Amazon'srefusalto provideany informationregardingits hundredsof

millions ofdollarsofrevenuesfromAmazonPrime(whichoffersAmazonPrimeMusic asa "free"

benefit) or any information.regardingits hundredsof millions of dollarsof revenuefrom the sale

of Echo,Dot andTap — which Amazonheavilypromotedas musicplaying devices— the current

rate and its complicatedstructure has provided a wealth of opportunities for multifaceted

'n truth, becauseAmazon,Apple andGoogleusetheir interactivestreamingservicesto attractandretain
customersin their broaderecosystemsandto sell othergoodsandservices,while not allocatinganyof the
revenuesfrom their saleof othergoodsandservicesto their musicservices,insteadof beinga "loss leader"
the musicis really subsidizingtheotherrevenuestreams.
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businesseslike Amazon,GoogleandApple to gerrymanderrevenueawayfrom musicandthereby

minimize thepaymentof mechanicalroyalties. As a result,someinteractivestreamingplanspay

an orderof magnitudeless thanotherson a per-playbasis,while otherspay a much fairer rate.

Standardizingtheratestructurebringsall of theServicesontoa levelplaying field, eliminatingthe

"game"beingplayedby someServicesin defining "revenues"in sucha way to makethemnot

subjectto theroyalty calculation.

In this RebuttalStatement,the Copyright Owners'itnessesaddresssomeof the many

inconsistenciesand illogic contained in the Services'DS,and particularly the economic

unsoundnessandunsuitability of the proposalsand argumentsmadeby the Servicesunder the

801(b) policy factors the Judgesare to considerin setting reasonablerates and terms in this

proceeding. The Copyright Owners'ebuttalexpert witnessesalso addressthe economic

implications of the strategiesrevealed in internal documentsproducedby the Services—

documentsthatrevealthat theServicesconsciouslyandknowingly structured(andarecontinuing

to planthestructuring)of theirbusinesseswith aview not towardsmaximizingtheirrevenues(and

hencetheir mechanicalroyalty obligations)but to increasetheir marketshareandcreateleverage

Romthatenhancedmarketshareto drive down further their contentcosts.

Their documents,analyzedby the CopyrightOwners'xperts,reflect the FourServices'ocus

on "bundling" anddriving revenueto otherpartsof their ecosystems,seekingto increase

their saleof goodsand servicesthroughlinkage to music, evenas they refuseto allocateany of

therevenuesto their interactivestreamingservicesthatarebeingdriven,at leastin part,by music.

The Four Services(and Apple as well) havestructuredandplan to structuretheir businessesin

sucha way that will makeit virtually impossibleto determineappropriateallocationsof revenue
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that shouldbeconsideredasa royalty bearingbase(assuringthat theServiceswould, for thenext

five years,beableto usemusicasa loss leaderwith theCopyrightOwnersbearingthe losses).

As theCopyrightOwners'conomistexpertsexplain,consistentwith prior CRB teachings,

a usage-basedmechanicalroyalty structurewith fixed per-unit costs is the fair, transparentand

appropriateratestructureto be usedfor thepaymentof mechanicalroyalties. It is, perhaps,the

only modelthatwill preventthemultifacetedandgiantcompaniesthatarecomingto dominatethe

interactivestreamingbusinessfrom continuingto usemusic to attractandretaintheir customers

withouthavingto pay for suchuse.

As notedabove,Apple, aloneamongthe Services,agreesin its WDS that fixed per-unit

pricing is more appropriatethan revenue-basedmodels. Apple's proposal,however,comesup

shorton two fronts. First, it fails to accountfor thefoundationof the interactivestreamingbusiness:

virtually unlimitedandimmediateaccessto musicanywhereandanytime. Providingusersaccess

to therepertoiresof rightsholdersis at thecoreof theon-demandindustry: no onequestionswhy

iHeartMediahasnamedits new on-demandserviceas "All Access." Apple'sfailure to includea

per-userrateprongin its proposalmeansthatrightsholdersreceivenothingat all RomServicesfor

thevaluable"all access"that theyprovideto users.

Further,Apple'sper-playrateis unacceptablylow. Apple surelyunderstandsthat therate

it hasproposed

Apple thatwouldbenefitfrom arate

But it is notmerely

. As oneexpert

witnessexplains,Apple'sproposalwould resultin certainservicespayingno mechanicalroyalties

at all — a "rate" thatCongresssurelydid not intendfor theCRB to evencontemplate.4

Apple's "zero rate" comesfrom the fact that Apple proposesan "all-in" per-playrate,wherebytheyget
to subtractfrom their mechanicalroyalty pool all moniespaid for performancerights {which arenot the
subjectof this proceeding). Combining this structurewith the remarkablylow per-playrate that Apple
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While Spotify continuesto offer a "f'ree" service (an ad supportedservice, not to be

confusedwith the free serviceofferedby Amazonthroughits Primemembership)andproposes

ratesthat arebasedon a nascentindustrythatexisteda decadeago,andwhich hasno correlation

to the industry that currently exists,it hasofferedexperttestimonythat recognizesthe valueof

applying an economic modeling methodologydevelopedby Lloyd Shapley. The Copyright

Ownersagreethatreferenceto a Shapleyanalysisis usefulandtheCopyrightOwnersput forth a

Shapleyanalysisin their WDS, aswell.

However,Spotify'sexpert'sanalysis,whileuseful,is flaweddueto seriouserrorsin certain

modelingandassumptions.As two rebuttalexpertwitnessesfor theCopyrightOwnersexplain-

Dr. GansandDr. Watt — whentheseerrorsarecorrected,theSpotify analysiscoincideswith the

CopyrightOwners'wnanalysis,andeachof theShapleyanalysesreinforcethat thecurrentrate

structureis drasticallyundercuttinga fair royaltydistributionfor musicalworkscopyrightowners.

Indeed,the Shapleyanalysesexecutedindependentlyby Dr. Gansandby Dr. Watt confirm that

the Copyright Owners'ateproposalis well within the rangesresultingRoma Shapleyanalysis

properlyexecuted.

TheCopyrightOwnersoffer rebuttaltestimonyfromeightwitness,briefly describedbelow:

FactWitnesses

1. David Israelite,PresidentandChiefExecutiveOfficer of theNMPA

David Israelitehasbeenthe PresidentandChief ExecutiveOfficer of the NMPA since

2005. Mr. Israelite submitteda written direct statementin supportof the CopyrightOwners'ritten

direct statementand rate proposal. Mr. Israelite — the only witness from any of the

Participantswho was actuallypresentduring the 2008 I'honorecordsI settlement— will in his

proposesleadsto situationswherea servicecouldprovideuserswith billions of playson demandwithout
payingsongwritersapennyin mechanicalroyalties.
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rebuttalstatementrefuteincorrectfactualassertionsmadeby witnessesfor theServicesregarding

both that settlementand the 2012 P/zonorecordsII settlement(in which he too was personally

involved). Mr. Israelitewill alsoprovidefactsthatdemonstratewhy neitherthosesettlementsnor

the 2016 settlementof the SubpartA ratesareappropriate"benchmarks"in this Proceeding.Mr.

Israelitewill also discussthe natureandpurposeof severalaspectsof the SubpartB andSubpart

C rates(as the actualnegotiatingpartiesunderstoodthem), andwill provideadditionalfacts that

refutecertainof the Services'therstatements,including regardingthe purported"leverage"or

benefits that the compulsory license provides to Copyright Owners, and the purported

"fragmentation"of theperformingrights marketplace.

2. David Kokakis,ExecutiveVice President/Headof Business4 LegalAffairs,
BusinessDevelopmentandDigital, UniversalMusicPublishingGroup
("UMPG")

Mr. Kokakis submitteda written direct statementin supportof the CopyrightOwners'ritten
direct statementandrateproposal. Mr. Kokakis will, in his rebuttalstatement,provide

facts that refute the contentionsmadeby severalof the Servicesthat they or other interactive

streamingserviceswouldbeunableto paymechanicalroyaltiesto musicalworksrightsownersat

therateproposedby theCopyrightOwners,or thatpayingroyaltieson a per-playbasiswould be

"disruptive"to thebusinessmodelsof the interactivestreamingservices.Mr. Kokakiswill provide

evidencethat severalinteractivestreamingservices,including Amazon,payper-playratesin the

UnitedKingdomandotherEuropeancountries— whereneithermechanicalnorperformingrights

for musicalworks aresubjectto a compulsorylicense— comparableto the ratesproposedby the

CopyrightOwnersin this Proceeding.
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Ex ert Witnesses

1. Dr. MareRysman,Ph.D, Professorof EconomicsatBostonUniversity

Dr. Rysman'srebuttaltestimonyrespondsto various argumentsmadeby theServices'xpert

witnesses,particularly their arguments in favor of revenue-basedrates, which he

demonstratesareunsupportedby evidenceor economiclogic andare, in manycases,refutedby

thoseexperts'wnconflicting testimonyin prior proceedings.

Dr. Rysmanwill testify thatrevenue-basedrateshaveled, andwould continueto lead,the

Servicesto competewith low or negativemargins to obtain market sharefor the future, or to

gerrymandertheir revenuesto attribute them to complementarygoods or services without

allocationto music,which hasresulted,andwould continueto result, in royaltiespayableto the

owners of the rights in the musical works being decoupledfrom the value createdby those

works. Dr. Rysmanwill also discusshow the Services'xpertsargumentsthat ratesmust be

lowered— eitherexplicitly by removing the protectionsof per-subscriberratesor implicitly by

promoting a revenue-basedstructure— fail to satisfy the four 801(b)(1)policy factors,and are

incorrector disingenuous.Reducingrateswill not improve services'rofitability,but it will

certainlydeprivecopyrightholdersof a fair return for their creativeworks andmay disrupt the

musicpublishingandsongwritingindustries. The Services'xperts'rgumentsthatratescannot

beraised,or changedto aper-unitstructurewithout disruptionanddisaster,areequallywrong.

Dr. Rysmanalsorespondsto argumentsthat the CopyrightOwners'ateproposalmaybe

a disruptiveincreasein rates,andthat theServices'ateproposalsarenot substantialdecreasesin

rates. Dr. Rysmanshowsthat the Copyright Owners'roposedratesare consistentwith sound

economicprinciplesandwill likely lead to increasesin royalty paymentsfor someservicesand

decreasesfor otherservices,as theratestructureis mademorefair andtransparent.Moreover,he
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showsthat the amountof anypotentialroyalty increaseis dwarfedby numerouslargercostsand

discountsthat the Servicesvoluntarily embracein theopenmarket,rebuttinganypossibleclaim

that the ratechangecouldbe consideredmateriallydisruptiveto the industry. He further shows

that the Services'roposalsleadto significantdecreasesin royalties,and in someinstanceslead

to the completeeliminationof mechanicalroyalties— a "zero rate" thatcannotbeconsistentwith

themandateof this proceeding.

Dr. Rysmanwill alsoshowthatthereis no soundbasisfor theproposed"conversionrates"

from the downloadmarketpresentedby certainof the Services'xperts,as the Servicesfail to

evendefinewhatquestionthe"conversionrate" is meantto answer,nordoesit marshalmeaningful

evidenceof how to calculatesucha rate.

Dr. Eisenachalso submittedwritten direct testimonyin supportof theCopyrightOwners'ritten
directstatementandrateproposal.

2. Dr. JeffreyA. Eisenach,PhD,ManagingDirectorandCo-Chairof the
Connnunications,MediaandInternetPracticeatNERA EconomicConsulting
('GENERA»)

Dr. Eisenach'srebuttaltestimonyprovideshis experteconomicopinionrespondingto the

benchmarkinganalysescontainedin the reports of the Services'xperts.In particular, Dr.

Eisenachexplains why the Services'xperts'elianceon the 2008 and 2012 settlementsof

PhonorecovdsI andII proceedingsanddirectdealsbetweenmusicpublishersandtheServicesfor

Section115 licensesthat werenegotiatedunderthe shadowof the statutorySection115 license

for SubpartB and SubpartC serviceofferings are flawed and inappropriate. In addition, Dr.

Eisenach explains why the 9.1 cent per track penny rate for Subpart A licenses to

distributephysicalphonorecordsandpermanentdigital downloads,with a "conversion"factor,are

also flawedandthat the "conversion"factorhasno basis.
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Dr. Eisenachexplainshow Amazon'sPrimeMusic andMusic Unlimited agreementswith

the major record labels further demonstratethat the benchmarksrelied upon by theServices'xperts

arefaulty. ln theseagreements,

Dr. Eisenachwill alsoshowthatthetestimonyandreportsput forwardby theServicesand

their expertswith respectto thestateof themarketfor digital musicdistributionand, in particular,

their assessmentof how the ratesand termsproposedby the Copyright Ownerswould affect

("disrupt") that market are contrary to both empirical evidenceand economic theory. The

Services'xperts'ontentionsthat interactive streamingservicesare currently unprofitable is

belied in part by new entry occurring, a clear indicator that the Servicesare earningeconomic

profits, andbillions of dollarsarebeinginvestedin thebusiness.Economicprofits,not accounting

profits, aretheappropriatemetric for assessingindustryperformance.

Finally, Dr. Eisenachwill demonstratethat the Services'roposalsto moveto an "all-in"

ratecoveringboththemechanicallicenseandthepublicperformancelicense(whetherby retaining

thecurrentratestructurebut eliminatingtheper-subscriberrateprongsor institutinganall-in per-

play rate)areunjustifiedasa matterof economictheoryandwould resultin a substantialdecrease

in totalroyalties.

Dr. Eisenachalso submittedwritten direct testimonyin supportof theCopyrightOwners'ritten

directstatementandrateproposal.
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3. Dr. RichardWatt,PhD,Headof theDepartmentof EconomicsandFinanceand
AssociateProfessorof Economicsat theUniversityof Canterbury(New
Zealand)

Dr. Watt is the Headof the Departmentof EconomicsandFinanceat the University of

Canterbury(New Zealand),where he is an AssociateProfessorof Economicsand is also the

GeneralSecretary,andPastPresident,of theSocietyfor EconomicResearchon CopyrightIssues

("SERCI"). He servesas theManagingEditorof theReviewof EconomicResearchon Copyright

Issues.Dr. Watthasbeeninvolved in economicresearchon issuesaroundcopyrightlicensingfor

nearly15 years.

Dr. Watt provideshis opinions in responseto the reportof Spotify's expert,Dr. Leslie

Marx in two areas. First, he addressesDr. Marx's analysisof theeconomicefficiencyof the rate

structiuein which shefinds thata revenuesharingarrangementis preferableto a royaltybasedon

aper-unitprice. Second,headdressesDr. Marx'suseof Shapleymethodologyin determiningan

appropriatemechanicalroyaltyrate. Dr. Watt concludesthat,with respectto Dr. Marx's analysis

of the ratestructure,her analysisincludesimplicit andexplicit assumptionsthat are invalid from

aneconomictheoryperspectiveandthatheranalysisof the incentivesof aper-unitroyaltyrate is

flawed. He finds, in fact, thatrevenuesharingarrangementssupportedby Dr. Marx leadto severe

perverseincentivesfor interactivestreamingfirms.

With respectto Dr. Marx's Shapleyanalysis,Dr. Watt finds that her model for revenue

sharingcontainsimportantmethodologicaland dataflaws which lead to the final rateproposal

beingsignificantly lower thanwhat it wouldhavebeenin a fair andreasonablemodel. Correcting

for sucherrors,Dr. Watt concludesthatDr. Marx's Shapleyanalysiswouldbeconsistentwith his

own Shapleyanalysis,which indicatesthat theactualvalueof a fair andreasonableroyalty rateis

substantiallyhigherthancurrentroyalty rates.
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4. Dr. JoshuaS. Gans,PhD,Professorof StrategicManagementandholderof the
JeffreyS. Skoll Chairof TechnicalInnovationandEntrepreneurshipat the
RotmanSchoolof Management,Universityof Toronto

In his rebuttaltestimony,Dr. Gansevaluatesand addressesthe testimonyofferedby Dr.

Marx onbehalfof Spotify. In herdirectstatement,Dr. Marx recognizes,andagreeswith Dr. Gans,

that Shapley values are particularly relevant given the policy objective of "afford[ing] the

copyrightowner a fair return for his or her creativework and the copyrightusera fair income

underexistingeconomicconditions." Both Dr. Marx andDr. Gansagreethat Shapleyanalyses

areuseful in determininga fair level of mechanicalroyalties. However,Dr. Marx's modelmust

be correctedto accountfor significantly inappropriateassumptionsandoversimplifications. Dr.

Gans,in his rebuttalreport,hasrecalculatedDr. Marx's modelusinga morerobust,realisticand

accuratesetof assumptions.His recalculationdemonstratesthattheresultsof Dr. Marx'sShapley

analysis,correctedfor the errors,convergeon valuesclose to Dr. Gans'riginalestimates,and

supportsthereasonablenessof theCopyrightOwners'ateproposal.

Dr. Gans also submittedwritten direct testimony in supportof the CopyrightOwners'ritten

direct statementandrateproposal.

5. Jim Timmins,ASA, ManagingDirectorof TeknosAssociates,LLC

Mr. T~sis the ManagingDirector of TeknosAssociatesLLC, a businessvaluation

firm, whose35-yearadvisoryandtransactionalcareeralso includesexperiencein venturecapital

investing and investmentbanking. Mr. T~s submits testimonyin responseto the written

direct testimonyof David B. Pakrrnn,expertfor GoogleInc., PandoraMedia, Inc., Spotify USA

Inc., andAmazonDigital Services,LLC.

Mr. Pakmanclaimsthat thedigital music industryhasfaredpoorly dueprimarily to music

licensingroyalty rateswhich havecausedthe failure of servicesandkept investorsaway. In his
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rebuttal statement,Mr. Timmms will provide facts showing that the digital music market is

prospering,asevidencedby the increasingnumberof streamingmusicsubscribersandcompanies

thathaveenteredthe market,capitalthathasbeeninvestedin the industry, and indirect benefits

that flow to companiesin this sector. He will alsoprovideevidenceshowingthat, acrossmany

industries,most venturecapital-backedcompaniesdo not generatea positive return for their

venturecapital investorsand that Mr. Palaxnn'sfigures do not show that the successrate of

venture-backeddigital music companiesis lower than that for venture-backedcompaniesin

comparableindustries.

Mr. T~salso will show that Mr. Pakman'scontentionthat the supposedlack of

successof entrantsinto the interactivestreamingbusinessas comparedto otherventurecapital

investmentsis actually basedon Mr. Pakman'smanipulationof the standardsby which he

measuressuchsuccess(settinganunreasonablyhigh thresholdsolelyfor the interactivestreaming

businessthat is not applicableto the otherbusinessesidentified by Mr. Pakman). Mr.Timmins

furthershowsthatMr. Paknmn'sclaim that investorsareavoidingthedigital musicsectoris flatly

contradictedby thebillions of dollars investedin it.

Finally, Mr. Timmins will provide facts demonstratingthat an increasein mechanical

royalty rateswill not disrupt the music streamingindustrygiven the businessstrategyof music

streamingcompanies,the small sizeof musicalworks royaltiesrelativeto thosecompanies'otal

revenues,andbroaderindustrytransformations.

6. ChristopherC. Barry, CPA, CFF,Partnerof PricewaterhouseCoopersLLP

Mr. Barry is a Partnerof PricewaterhouseCoopersLLP ("PwC") in PWC's Forensic

Servicespractice. He hasa B.A. curn laudefrom Franklin 8c MarshallCollegeand an M.B.A.

f'rom theUniversityof California,Berkeley. He is a licensedCertifiedPublicAccountant("CPA")
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in Massachusettsand California and is also certified in Financial Forensicsby the American

Institute of CPAs {"AICPA"). Mr. Barry has more than 35 years of financial and forensic

accountingexperienceandis a memberof theAICPA andtheLicensingExecutiveSociety.

Mr. Barry will provideanalysisof certainstatementsmadeduring this rateproceedingby

theFourServicesor theirexpertwitnessesandoffer anaccountingperspectiveonsuchstatements.

In particular,hewill addresshow theFom Services'ocusin this proceeding{as opposedto how

they presenttheir interactive streamingbusinessesoutside of this proceeding)on measuring

profitability from a purely financial accountingperspective,ratherthan consideringothermore

significantmetrics,distortsprofitability.

Mr. Barry notesthat thereis a wealthof public datareflecting that both Apple and the

FourServices'nteractivestreamingplansprovidesignificantcross-sellingbenefitsto their other

businesslinesandecosystems{e.g., iPhones,"Echo" smartspeakers,Primemembershipfees,sales

of Echo devicesand Pandoraticket salesfor eventsadvertisedon its music streamingservices

{"Indirect Revenues")). The ServicesexcludeIndirect Revenuesfrom their "Servicerevenue"

usedto computethe "headlinerate"of 10.5%of Servicerevenue,oneof theprongsof thecurrent

compulsoryrate structure. He notes that quantifying Indirect Revenuesis very subjectiveand

accountingprinciplesdo notprovidemethodologiesto quantify the IndirectRevenues,which is a

significantproblemwith a ratestructurebasedon apercentageof Servicerevenue.

Mr. Barry will explainhow GAAP-basedfinancial statementsreflect the past financial

judgementsof managementbut serveonly as the startingpoint for the usersof such financial

statementsto performan analysisof the entity's financialconditionandresultsof operations.In

orderto meaningfullyevaluatethebusinessof the companyin question,the financial statements

needto beconsideredin thecontextof suchfactorsas theeconomy,competition,growthstageof
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thecompany,accessto financing,prospectivestrategicplansandtacticalimplementationof such

plans. A company,including theFourServices,that is not "profitable" for suchperiodor periods

on a GAAP basismay, nonetheless,havea positivenet worth, growing enterprisevalue andbe

able to continueto finance its growth with existing cash,by generatingfuture profits or selling

assets,or throughdebtandequity issuance.

Mr. Barry's testimonythus will addressandrebut the FourServices'ttemptto portray

themselvesas being in parlous financial condition when in fact they have createdmassive

enterprisevalueandprojectsignificantgrowthandprofitability in the future.

CONCLUSION

The Copyright Owners'rittenRebuttal Statementdemonstratesthat the rates and

structureproposedby the ServiceParticipantsareunsupportableby any meaningfulbenchmark

analysisandthat thebenchmarksemployedarewholly improperandunsuitable.Theywill further

demonstratethat that rates and structureproposedby the Copyright Owners are appropriate,

transparentand consistentwith and well within the rangeof values resulting from a Shapley

analysis,properlyperformed(and as corrected,confirmedas well by Dr. Marx's own Shapley

analysis). The Copyright Owners'ateproposaland structuresatisfy the factors of Section

801(b)(1)andshouldbe adoptedby theJudges.
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Dated: February15, 2017

Respectfullysubmitted,

PRYORCASHMAN, LLP

aid S. Zak n
rankP. Scibilia

LisaM. Buckley
BenjaminK. Semel

7 TIMES SQUARE
NEW YORIZ, NEW YORK 10036-6569
Telephone:(212) 421-4100
Facsimile: 212-326-0806
Email: dzakarin@pryorcashman.corn

fscibilia@pryorcashman.corn
1buckley@pryorcaslnnan,corn
bsemel@pryorcashman.corn
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